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IN THE CIRCUIT COURT OF MASON COUNTY, WEST VIRGINIA

STATE OF WEST VIRGINIA, ex rel.
DARRELL V. MCGRAW, JR.,
Attorney General,

Plainfiff,

v.

Civil Action No. {0 C 77 /é/

CAPITAL ONE BANK (USA) N.A ;z A W

CAPITAL ONE SERVICES, LLC, a Delaware corporation;

CAPITAL ONE SERVICES II, LLC, a Delaware corporation;

CAPITAL ONE SERVICES HI, LLC, a Delaware corporation;

and COSI RECEIVABLES MANAGEMENT, INC., a Delaware corporation,

Defendants. | :;’; . % %
= = XM
COMPLAINT T s

i o&
Plaintiff, the State of West Virginia, by Darrell V. McGraw, JIr., Attcmeya- eratﬁ the 11 HD

State”) brings this Complaint pursuant to the West Virginia Consumer Credit and I%;CUOMCL%
W. Va, Code §§ AGA-1-101, et seq. {‘the Act”™). The State seeks injunctive and other equitable
relief, civil penalties, all costs associated with prosecution of this action, and reasonable attorneys’
fees.
I, PARTIES

1. This action is brought by the State of West Virginia. The Actauthorizes the Attorney
General to bring such action on behalf of the State, W. Va. Code §§ 46A-7-108 through 46 A-7-111.

2. Capital One Bank (USA), National Association, is a national bank headquartered at
4851 Cox Road, Glen Allen, Virginia. It is a subsidiary of Capital One Financial Corporation.

3. Capital One Services, LLC is a Delaware corporation headquartered at 1680 Capital

One Drive, McLean, Virginia. Itisa subsidiary of Capital One, National Association.



. 4. . Capital One Services 1], LLCis aDelaware cbrporation headquartered at 1680 Capital . ... ...

One Drive, McLean, Virginia. It is a subsidiary of Capital One Services, LLC.

5. Capital One Services III, LLC is a Delaware corporation headquartered at 1680
Capital Oné Drive, McLean, Virginia. It is a subsidiary of Capital One Services, LLC.

6. COSI Receiv:ible'eranagement, Inc. is aDelaware corporation headquartered at 1680
Capital One Drive, McLean, Virginia. It is a subsidiary of Capital One Services, LLC.

7. As used throughout this Complaint, Capital One Bank (USA), National Association,
Capital One Services, LLC, Capital One Services II, LLC, Capital One Services III, LLC, and COSI
Receivables Management, Inc., are collectively referred to as “Capital One.”

8. Capital One has approximately 500,000 Capital One Bank consumer credit card
accounts in West Virginia. | |

II. JURISDICTION AND VENUE

9. This Court has subject matter jurisdiction over the State’s claims pﬁrsuant to Article
VI, Section 6 of the West Virginia Constitution, W. Va. Code § 51-2-2, and W. Va, Code § 53-2-2.
The Attorney General has the power to bring these claims on behalf of the State under the provisions
of W. Va. Code §§ 46A-7-101, et seq.

10.  This Court’s subject matter jurisdiction is exclusive. This is an action brought by the
State in its governmental capacity by the Attorney General, and the State is not a citizen of any state
for diversity purposes. The State asserts no claim arising out of the laws of the United States and

disclaims and explicitly is not bringing any claim arising under, preempted by, or completely

b Em s mpresmptéd by the laws (common, statutory, and administrativey-of fie-United States:/'The-State . - . -



- farther disclaims any such claim that would support removal of this action to a United States District .. ..

Court on the basis of federal question jurisdiction, or any other basis.

11.  This Court has personal jurisdiction and venue over Defendants because they conduct
business in this County and this State.

12. Venueis aIsb proper pursuant to W. Va. Code §§ 46A-7-114 and 56-1-1(a)(2). The
violations of law that are the subject of this action occurred throughout the State of West Virginia,
mncluding this County.

IIl. STATEMENT OF FACTS

13.  The State brings this action seeking civil penalties, and injunctive and equitable relief
to redress Capital One’s unlawful, unfair, deceptive or unconscionable practices in violation of the
West Virginia Consumer Credit and Protection Act, W. Va. Code §§ 46A-1-101, et seq., occurring
since January 1, 2001. As described below, these practices involve: (a) engaging in de‘bt collection
by disguising it as a credit card; (b) issuing multiple low-credit-limit cards, each carrying fees, ratﬁer
than raising credit limits on consumers’ existing accounts; (c) unconscionably imposing over-the-
limit fees; (d) selling service to consumers who could receive no benefits therefrom; (e) billing and
attempting to collect for credit cards that were never activated; (f) refusing to allow consumers to
close accounts, and (g) making and enforcing unconsionable terms or provisions of consumer loans.

14.  These practices constitute unfair or deceptive acts or practices, unlawful debt
collection practices, and unconscionable conduct under the West Virginia Consumer Credit and
Protection Act as specified below.

A.  The$1.00 Credit Offer:-Debi €olection Disguised
as a Credit Card



- «.15.-+ - Capital One solicited West Virginia consumers to enter into debt repayment plans by
sending them solicitations that purported to be offers of new credit. For example, Capital One sent
the solicitation attached hereto as Exhibit 1.

16.  Capital One sent solicitations similar to Exhibit 1 to West Virginia consumers who
had unpaid debts that had been charged off by Capital One or other creditors — that is, moved from
profit to loss on the creditors’ balance sheets.

17.  Capital One sent such solicitations to consumers whose charged-off debts were no
longer subject to suit under the applicable statute of limitations (“time-barred debt”), to consumers
whose charged-off debts were no longer being reported by consumer reporting agencies because they
were outside the applicable consumer reporting limitation period (“obsolete debt™), and to consumers
whose charged-off debt had been discharged in bankruptey (“discharged debt”).

18.  Capital One implemented this debt collection scheme by sending a consumer a
personalized lstter offering a “guaranteed approval” Capital One credit card that had no annual fee.
The offer would contain terms similar to the following found in Bxhibit 1:

When you accept this offer, your charged-off account balance of
$1,838 will be transferred into your new Capital One Visa account.
Your account will have an initial credit limit of $1 that will increase
to $50 after your first payment to Capital One. Then, for every $100
of charged-off debt you repay to Capital One, you’ll receive a $25
credit limit increase up to a maximum credit limit of $900....

19.  To accept the offer, the consumer would complete and sign a detachable application

card and return it in a postage-prepaid envelope.



20, - ~Under the offer set forth in Exhibit 1, the.consumer.would receive $1.00 for agreemng . .-

to open the new account. This $1.00 was the only new credit that was extended without the
consumer’s making payment on the charged-off debt.

21.  The letter offer in Exhibit 1 represents that the consumer will obtain increases in
credit limits by making payments on the charged-off debt; however, the fine printon the back of the
letter provides that “the frequency of credit limit increases may vary at the discretion of Capital
One”, that the consumer would receive the Capital One Customer Agreement and be bound by its
terms and any future revisions thereof, and that the “agreement terms (for example, rates and fees)
are subject to change.”

22, The$75.00 miﬁimum monthly payment applicable to the offer set forth in Exhibit 1
appears in the smallest print in the solicitation.

23.  Under the terms of the offer set forth in Exhibit 1, consumers who accepted the offer
were subject to the imposition of interest, late fees, and over-the-limit fees under certain
--circumstances. |

24. By accepting the offer contained in Exhibit 1, a consumer agreed that the charged-off
debt was valid and that the consumer was responsible for paying that debt.

25.  Byestablishing new credit card accounts for the payment of charged-off debt, Capital
One was able to impose interest, late fees, and over-the-limit fees on consumers who otherwise
would not have been subject to such fees.

26.  Byestablishing new credit card accounts for the payment of charged-off debt, Capital

One was 4bi¢ 1o#6-age the chargéd-6ff debts so that the period of limitations applicable toswing ot .-+ #1200

the debts began anew.



:27. . . Byestablishing new creditcard accounts for the payment of charged-offdebt, Capatal . .. . ...

One was able to extend the period in which the debt could be reported in a consumer report by an
additional seven years.

28. By establishing new credit card accounts for the payment of debt that had been

| discharged in bankruptcy, Capital One was able to obtain affirmation of a debt without clearly
disclosing that the consumer is not obligated to make such affirmation.

B. Issuing Multiple Low-Credit Limit Cards (Each Carrying Fees)

Rather Than Raising the Credit Limit on Consumers’ Existing
.Credit Cards.

29.  Capital One offers multiple credit card accounts to consumers holding low-credit
limit accounts, even if such consumers have charged over their established credit limits.
Establishing these separate accounts makes it possible for Capital One collect multiple late fees,
over-the-limit fees, and membership fees from consumers.

30. Capital One offers these new accounts rather than extending a customer’s existing
crédit limit to an equivalent level.

31.  Capital One has solicited the opening of multiple new accounts, frequently within a
several month period. For example, in one instance, it opened three new accounts within a five
month period. The credit limits on the three accounts were $200, $300 and $200 at the time they
were issued. Ultimately, through the application of membership and late fees, the consumer owed

nearly $4000 in aggregate on the three accounts.

C. Unconscionable Imposition of Over-the-limit Fees.

imposition of a late fee caused the consumer to exceed his credit limit.

~ 517327 2 Capital One billed and attempted to collect over-theslimit fees when Capital-Ones ..



- 33. - Capital-One billed and-attempted- to collect over-the-limit fees when Capital One’s. I

addition of 2 monthly finance charge caused the consumer to exceed his credit limit.

34.  Capital One billed and attempted to collect over-the-limit fees when Capital One’s
sale of goods or services to the consumer caused him to exceed his credit limit.

35. Capital One had no procedure by which it stopped soliciting the sale of goods or
services to consumers when the sale of such goods or services would cause a consumer to exceed
his credit limit.

36.  In addition, Capital One did not decline to approve purchases from other merchants
when such purchases would cause consumers to exceed their credit limits. Instead, Capital One
approved such purc;hases, then billed and attempted to collect over-the-limit fees.

37. Capital One billed and attempted to collect one such fee each month so long as a
consumer’s balance exceeded the account credit limif, even if exceeding the credit limit occurred
only because of the imposition of an annual fee, late fee, or monthly finance charge and/or Capital
One’s ancillary product or service charges on the account.

D. Selling Services To Consumers Who Could Receive No Benefit
Therefrom

38.  Capital One routinely solicited West Virginia consumers to purchase a éervice called
Payment Protection Plan, both during the calls required to activate newly-issued c.redit cards and at
other times. The service is a combination of credit disability insurance and unemployment
insurance.

39. Payment Protection Plan purports to pay the consumer s mmimum monthiy payment

Tl b R R < -«.,"_»"rr‘—’,_ o ey ,f—-»-
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if the cardhoider becomes mvoluntarl}y unemployed or temporamly dlsabied or the entire “eh glble



- ‘balance or-$10,000,-whichever is less, if the cardholder becomes permanently. disabled. The..... . ..

“eiigi’ole” balance is an amount up to the total credit limit or $10,000, whichever is less.

40.  Capital Onebilled and attempted to collect from consumers $.89 per $100 of account
balance per month for Payment Protection Plan coverage.

41, Only persons who are gainfully employed are eligible for Payment Protection Plan
coverage.

42.  Atthetime Capital One solicited consumers to buy Payment Protection Plan, it failed
to ask whether consumers were gainfully employed before selling them the plan.

43. At the time Capital One solicited consumers to buy Payment Protection Plan, it failed
to ask whether consumers were disabled before selling them the plan.

44. Atthetime Capital One solicited consumers to buy Payment Protection Plan, it failed
to inform consumers that persons who are disabled and persons who are not gainfully employed are
not eligible for Payment Protection Plan.

45.  Capital One sold Payment Protection Plan to consumers who were ineligible for it
either because they were already permanénﬂy disabled or because they Were‘not gainfully employed.
For example, Capital One sold Payment Protection Plan to consumers whose sole source of income
was Supplemental Security Income (SSI) or Social Security Disability Insurance Benefits (SSD).

46.  When such consumers made claims under the policy, Capital One told them they were
ineligible and refunded their premium payments.

47. When such consumers made no such claims, Capital One continued billing and

collecting the monthly fees, w7 Faiiis = f s



48, - Capital One knew at the time it sold Payment Protection. Plan that consurners who...... .

were disabled or not gainfully employed would be unable to receive substantial benefit from the

service.

E. Billing and Attempting to Collect Fees For Cards That Were
Never Activated

49.  Capital One’s clients issued some West Virginia consumers credit cards with low
limits such as $200 or $300 and high “membership” fees such as $59 per year or $6 per month.

50. Some consumers, on learning of the low credit limits they were offered and the high
fees they would have to pay for this credit, decided not to activate the credit cards.

51. Without being activated, the credit cards could not be used.

52. Because unactivated credit cards could not be used, the consumers received no
extension of credit or other ber-x.éﬁt from such credit cards.

53. Nonetheless, Capital One billed consumers for, and attempted to collect,
“membership fees,” late fees, and other types of charges on such never-activated accounts.

54. Capital One attempted to enforce the terms of a credit card agreement by which a $59
annual membership fee was billed independent of whether or not the account was activated.

55.  Upon information and belief, Capital One failed to inform consumers that credit
accounts would be treated as open, active accounts regardless of whether the accounts were ever
éctivaied and that fees would be imposed on credit accounts regardless of whether these accounts

were ever activated.



1 U Refusihg To Allow Consumers. To Close. Accounts

56.  Some consumers quickly realized they could not afford their credit cards. They
contacted Capital One, asked to close their accounts, and destroyed their credit cards or mailed them
back to Capital One, hoping that by closing the accounts they could ‘oegiﬁ paying off the balances.

57. Capital One refused to allow them to close their accounts so long as there were unpaid
balances remaining. So long as tﬁere were, Capital One continued to bill and attempt to collect
monthly or annual membership fees and other fees and charges, such as late fees and over-the-limit
fees.

58.  Capital One wrote consumers who tried to close their accounts,

Even though an account is designated to close, the terms of the

‘Custorner Agreement, including the assessment of monthly
membership fees, past due fees, and overlimit fees, continues to

apply.

OR
Your request to close your account has been received. Your account
will be closed when it reaches a $0 balance. Until then, you will
continue to receive statements and must continue to make payments.
All terms and conditions of the account will apply while a balance
remains.

59. Consumers who exceeded their credit limits and tried to close their accounts were
unable to do so because they received a new $25 or $29 over-the-limit fee every month. They fell
deeply into debt.

60.  Some consumers became so discouraged with their level of debt that they stopped

paying entirely. These consumers then began accruing monthly late fee charges of $25 or $29,

causing their debt to increase by $50 or $58 per month plus interest.

10



61. - -Ifthe annual “membership”fee-came due whilethere was still a balance, this fee Was... o

added as well, even though no new credit was extended to the consumer during this time.

62. Capital One continued to bill these consumers, adding new monthly fees, for aslong
as eight months or longer after consumers tried to close their accounts. The consumers received no
" new credit during this time period.

63.  Thus, consumers were charged between $25 and $58 per month without any new
credit being extended to them.

64. Some consumers succeeded in paying off the balance to Capital One but were still
unable to close their accounts because they were unable to cancel the ancillary products or services
that Capital One had sold them and for which there were automatic monthly billings.

65.  Capital One required consumers to cancel all “preauthorized billing arranéements”

- before accounts could be closed and treated receipt of such a charge as authorization to reopen the
account. Some consumers did not know where to contact the providers of these services and so
could not cancel them.

66.  Capital One refused to provide consumers information about how to contact these
providers, even when the providers were related to Capital One.

G. Making and Enforcing Unconscionable Terms or Provisions of
or Consumer Loans

67.  Capital One issued credit cards with low limits such as $200 or $300 to West Virginia
consumers with poor credit histories, limited credit histories, or low income.
68, Capital Onebilled and collected “membership” fees of, at various times, $39 per year,

$59 per year, or $6 per month on such accounts.

11



w69 The entire-said “membership” fee was billed on the consumer’s.second monthly. ....cc.. .

statement. Consequently, a consumer with a $59 fee and a $200 credit limit account would have
only $141 of credit available at the time the card was activated but would not know this until
receiving the second monthly statement. Insucha casé, the charge incurred for the anmual fee used
up 41.48% of the avatlable credit for the account.

70.  During the activation call, Capital One marketed various additional products and
services to consumers including, but not limited to, Payment Protection Plan, commonly at $.89 per
$100 of balance per month; Privacy Guard, commonly at $59.95 per year, C.C.P.A., commonly at
$34.86; National Card Registry, $49.95 per year, and Account Balance Premium Coverage for an
additional charge.

71.  Many consumers had substantially less than the $200 or $300 credit limit available
to them during the first month of the account’s being open as a result of charges for ancillary
products or services.

72. Sometimes consumers exceeded their credit limits because they purchased goods or
services in response to Capital One telephone or mail solicitations.

73.  When consumers exceeded the credit limits on their accounts, Capital One billed and

| attempted to collect over-the-limit fees of $25 or $29 (the amount varied over time).

74.  Capital One billed and attempted to collect one such fee each month so long as the
consumer’s balance exceeded the account credit limit even if the reason for exceeding the credit limit
was solely due fo the annual fee, to a late fee, and/or Capital One’s ancillary product or service

charges.
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~~75.- The fees Capital One billed to consumers- for-making late . payments, making . .. .

payments less than the minimum monthly payment, or going over-the-limit with the creditor’s
approval are unrelated to actual costs of these events and are Bi-iled as a means to increase profit.

76.  The minimum monthly payment on these low-limit accounts was set at three percent
(3%) of the balance (but not less than $10) or the amount by which the balance exceeded the
consumer’s credit limit, whichever was greater. Because many consumers with such cards paid only
$10, $20, or $30 per month, the assessment of even 2 single late fee or over-the-limit fee could
trigger descent into levels of debt from which they could never recover.

77. A consumer with an over-the-limit balance who made only the minimum monthly
payment would never bring his or her account balance back below the credit limit: each monthly
payment would reduce the balance to the credit limit; and then each monthly addition of interest
would increase the balance so as to exceed the credit limit, again ensuring that the account was never
paid off and that charges such as over-the-limit fees could continue to be imposed. |

78. When a consumer failed to make a payment by the due date, Capital One billed and
attempted to collect a late fee of $25 or $29 (the amount varied over time).

79. When a consumer made a pa)}rnent by the due date but in an amount less than the
minimum monthly payment, Capital One billed and attempted to collect a late fee 0f $25 or $29 (the
amount varied over time).

80.  Upon information and belief, Capital One did not disclose the amounts of these late

fees or over-the-limit fees in any of its promotional materials.

g1. Sometimes late fees or interest charges that Capital One billed caused consumers to- .~ -i-.5 = o

exceed their credit limits.

13



.82, Capital One’s.clients issued morethan.one such low-limit (§200 or 300} credit card .
to consumers — for example, they issued two $200 credit cards to a consumer rather than increasing
the credit limit on the initial $200 card to $400. Consumers with more than one such low-limit
account were subject to multiple “membership” fees and risked incurring multiple late fees, multiple
over-the-limit fees, and multiple other fees.

83. Capital One had no procedure in place to disallow consumer purchases that would
cause consumers to exceed their credit limits.

84. Once these consumers exceeded their credit limits they were unable to make the
required monthly minimum payments to bring their accounts back within their credit limits. Every
month thereafter, these consurmers incurred additional over-the-limit charges and late fees for making
payments less than the required monthly minimum. This caused their level of debt to increase every
month — even when they continued to make payments every month and made no new charges to the
accounts. Consumers in this situation would accrue $50 or $58 of late fees and over-the-limit fees
each month (the amount varied over time).

85.  Consequently, the $200 or $300 of credit Capital One initially purported to extend
to them resulted in many of these consumers owing more than $1,000 - a level of debt from which
they could never hope to extricate themselves — for the use of only $141 or $241 of actual credit.

86.  Capital One enforced cardholder agreements under which the credit limits were so
low and the penalty fees so high there was no reasonable probability that the consumers would pay

the obligation in full.
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